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December 4, 1996

Telephone: 202/434-7300
Fax: 202/434-7400
Telex: 733689

DitOCt Dial Number
202/434-7305

EX PARTE

BY HAND
Mr. William Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: CC Docket No. 96-149 - In the Matter of Implementation of Implementation
of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as amended; and Regulatory Treatment of LEe
Provision of Interexchange Services Originating in the LEe's Local Exchange
Area - Notice of Proposed Rulemaking

Dear Mr. Caton:

On December 4, 1996, on behalf of the California Cable Television Association
("CCTAH), I sent the attached letter to Regina Keeney, Chief, Common Carrier Bureau, with
a copy of a letter dated December 2, 1996 from Alan Gardner, Jeffrey Sinsheimer, and
Glenn Semow of CCTA to Mr. John Nakahata, discussing CCTA's concerns about
permitting the Bell operating companies to provide local telephone service on a resale basis
through the interLATA affiliates required by the Telecommunications Act of 1996.

We are submitting two copies of this notice and the attached letters in accordance
with Section 1.1206(a)(1) of the Commission's Rules.

Any questions regarding the foregoing may be directed to the undersigned.

Sincerely,

~:mo?'~~
Enclosures
cc: Regina M. Keeney
P1I61362.1 No. of Cooies- ree'd 0~(

UstABCOe



Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
701 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

One Financial Center
Boston, Massachusetts 02111
Telephone: 617/542-6000
Fax: 617/542-2241

Howard J. Symons

December 4, 1996

HAND DELIVERY

Telephone: 202/434-7300
Fax: 202/434-7400
Telex: 753689

Direct Dial Number
202/434-7305

Regina M. Keeney
Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Re: CC Docket No. 96-149 - In the Matter of Implementation of Implementation
of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as amended; and Regulatory Treatment of LEC
Provision of Interexchange Services Originating in the LEe's Local Exchange
Area - Notice of Proposed Rulemaking

Dear Ms. Keeney:

Following up our discussion yesterday, the attached letter from the California Cable
Television A~sociation succinctly presents the statutory and policy arguments against
permitting the Bell operating companies to provide local telephone service on a resale basis
through their interLATA affiliates.

Thank you for considering our views.

:;;:~L9'~~4
Howard J. Symons

Enclosure
cc (w/enclosure):

Secretary, FCC (2)

Fl/61362.1



Depal1ment or
Re,ulacory i Lepl Affairs
4H1 Pledmon.t Avenue
Oaklll'ld. CalJfomla 94611
Telephone, 510.428.2.12S
F3.CILmlle: SlO,428.0151

JJ:m j. Gardner
YlCe Pnfliclenl
Reaulatory Ii Le••1A(fairs

Jeffrey Sinsheim.r
Director Or
Reaulatory Affairs

Clenn Semow
Director
St.ue Real.l1atory Affairs

t.aI. Lel'UOl'let\.
A...l.cAtlt Genet':ll Couns.l

Jerome Pitch CanQelaria
Senior Stiff Anorney

Darlene M. Cluk
St:ltf Auomey

C)'Tlthia Wblker
RCil.llcltOry Mlma,er

December 2, 1996

Jou N.kahata
SeDiOl'lqal Advilor to
Tlte HoOON1t1e lteed E. Hutult
leden1 CommunicatloDi Coauaiui01l
1919 M Stnet, N.W.
WuJ:alqton, DC 10554

Res Structural Safeauudl NPItM

Dear John:

In our teeeAt m.edDc cOIlcemiaa the PCC'. Structural Safeparcb
NP1\M you requetUd a further gplaDadoD of tile 1ep1 aU ecoaomic
r.tloaal fo, Itrict ..,aratloll beNeea the ildlrLATA~ of • Bell
Opera... Compa,'. Z71 aSa... the )SOCt' 10caI operatloal. TbiI
"""0~WM m.1tdated '" eo..... 1Iecau.. It 1t ....*1 to
achieve the com.pedtive O\ltcome envWoncd by the 1996
T.1ecommwUc:adoDi Act. WbJle Cnp-eal pvetbe 80CI u.d chell'
...... the .Wlity to JoiDdV market locll1 aad 10q dlRaacei MI'\1leet 10

that the BOC. could provide "one .top aIaoppma," it forecloMd cbemlrom
pl'O'Yi&tIaa local terYiceI tbrouP tb.lo.· duriq • three
veu traNltiOll,..wd. In 10 dotna. eo lO\IIbt to helence the uecl to
cun potwar:Wl a.b... of the BOCe' local ..c........at pow•• with the
need to I1low the ROC.' to compete OD all equal foodDI.

Noaethelea. a Dum of the BOCa have Intel,.... the Act iA •
manner wWch lIIlderDUAe., cruetunl..,.radom .aIepatdt. TheM
COIIIpudet alpc that Section Z7J of the Act. wldch ,errraitI the JoiDt
marbt:lda of local aa41ou1 cIiItaDce MI"rice '" a HOC ad Ita 10aIclilcance
aftWate, aceuallv authoNea the aftWate to provide local IeI"Ylcel in
cODjwLctlon with Ioq cliItance terVlce. Th... c~... are WI'OIal.
Furd:t.ermon, it fa critlcal to bath the 1Dter.... ofn~enaDd c:ompedtlon
tUt the FCC implauIlit ddt aectIoo of t1sa Act u it ... intended by
pIObihidnl the BOCa' 10aa cHIt.nce afSUa_ from provWiDllocal eeMce.
_ at a.1Ift thelDiabnum three Tea&" per10cI~d 1:rv the Act.

... ~.~_ •. ,.__...__ .•- ..- .._ .•._ .....__._.......-:--., 0'.'
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The harm wkkh will retwt if the operat:iq eom.paniet' lema cliatance af8Ha1:el are
permitted to provide local ten'ica la heat mumacecl In the cue of PB COM. P.ci&
Telestl' 272 a8U1ate. PB COM ha. met! £Or .\ltboritv itt CaUlonUa to provid. local
exwAP MtYicel. lDter aDd ilUraLATA IerVicel and dltcretionary 1etVice. on both •
fKW.tlet .nd. reea1e ..... WDne PB COM c:1aimI tbt it wdl have a.o muket power in the
market for local exchan•• .."ie- when it belin- to provide ..mee, Itl aifDiate, Pad4c
Bell, certaiDlT will. Padtlc.n laM .Imoet 100% of the local-.c:U,- market within ita
.erYice territory aDd the IioDI than of the intnLATA ton market clue to the .htea.ce of
1 plUl cIiaJiD.. In adclidcm, only Pad!c Bell hal a ubiquilOlH network within itt ..mee
terfttory. FlaaU.y, Pacile lWle~0'f11Uperi.or....nd name recopidoG, u.d cumm.d., Qal
control of the aMipJ714Dt of numbel'l, dJteetory l1It11lp ucl CPNI.

If PB COM it permitted bv the FCC to provide local exchaace lervic.., it and
Padac Bell wm have • common ohjecclve- awdmhma the profit. of their pueat, Paeitc
Te1elia. Bued upon t1UI common ohjective, P.dftc Bell ud PB COM will have every
incentive to leverasc Pad&: B.n'. market power to beDeSt PB COM even if it iJ to
Pacifte Ben'l detriment. If the FCC do.. DOt I'IIIwaln the .trict eeparation _tween
PaciSc BeB aad PB COM that CoBpetI iDtaadccl, it win ..,. G1Ieme1y OifScult for
CaUfom1a to replate the localncb.,.market efliIctively. Califomia wI11 haw oal, two
optioal either it can replate the local aervic:.. of PB COM JUlt a. it replatet the local
ler'Yic:e. of Pac. BeD 01' it CIUl replate PB COM .... it would aay ocba- IM'W eDtrant
wldch IackI marbt pow.. The 8m: alterDative U unteaaJ,le becaute it would retuk in
the virtual cluplicadoD. of the exittIDa reaulatorv framework applicablll to P,cII-: BelL
The ..collcl .Itemative .. llot viable becall", by detlnitiOA, k 11 wholly iDaclequate to
prote~t ratepa."en aad .,cent competition from tbe effectl of the antlcompeti'doqc
levera.. at P.dfI.c BeB'. market power.

In ita .ppllcatlou., PB COM .tb:aate. that at it will have 1 mWlon eUitomen ,tier
one y.... uW -4 ad1Ilon Cllltomen at the ead ofi1ve .,..., repreeeDtlq appnwfm • ..., OAe
third of P.eUle Bell'. exIIdDa c'UltOma' bate. lIPB COM it1ilbtlv replated Uke other
Ae'W 10calncbaDp mtraDti and .. permkteclltMII to pnwWe moa.opoly~ either
on a facl1itie. or reaale ltuiJ, PB COM.u P.dIe Ben willlDipate Padftc Bell'. m,o.t
11lcnative toeal _chaDp CUItOmen to PB COM jUit u PC COM'. appU.cati.oD
demo.llltratel. Thit..,...tion wfJ1 h. to the 8D.aDda1 cletrimeAt ofPaciac BeD and the
vllt majority of ita remaininl CUItOIDen who have little or no competld.veloca1a:cba"p
akerraad.c••Dd mUit depend OQ Paciic BeD for local ..mee durlq elM tnllIldon to
competldon. Bec:aUN Pactilc B.n'l .lU'Di:qt wID. cIeeUDe .. a telwt of thiI _Ifadon,
there will be prelNl'e to mcl'eUe ...teI to captlve c:u.eomen or .".... wUvertallftVicc
funde. Purtbermore, wble captive c:v.ICOmerI remain withPac:i& Bell.ad more lucndve
cudom,en ue inteotloaaUy traAtferre4 to PB COM, P.cUlc Te1CN will coa.dDue to
pro.per, but local Competlt1oA wm.ulfer.
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IfPB COM it able to provide monopolv lICI'Vice. which previDUIlv were provided
by PaeiSc BeD I\l'bject to price anel COlt ...arda, PB COM will have the freedom to
punu. aAticoIDpeddv. pri" atrate'" whick will iajure compedd.oA. Iadeed, .blent
colt AA4 pridq ........ PB COM w.l11 have ttroDI iDcatlve. to offer 1oc:al achan ..

•ervicet it ohtaiDt ftom the pacifte Ben at a lou iD order to antlcom}Mtlvelv lev.... ia
.av into competitive markctl. Moreover, if1oc.l ratel or urd,venallen'ice "apport are
iDcreued clue to Paci6.c s.U', reveau.lo...., P.~. Teletil will receive cOmpeD_don
for an., intendoaulotaet .uataiued hy PB COM a. a re.u1t of aaticompedtlve pr1dDs
.tratoe....

PiIWl", Padle BeD will have ample ia.ca.tive to provide PB COM with
preferelltial COIltrac:tl for NI01cI ierW:e1 in order to price ....... com.pedtoa. TheM
cor:atraell ma, be at low ratel baled upon .errice volum8t 01' telalcomotiaueldl to whieh
other comperltorl eaa 1\Ot commit. Moreover, Pac1flc Ben will have little mceDtive to
emore. itt contracts with PB COM .hould PB COM· fail to perfonu.

Det,ite the harD1.bkh would Nlult ifthe 10111 dilance"cetof the SOCI are
permittecl to ptoViM local ..me••, certain Doc. have arpccl that the Act aetuaDy
penDitt IUch activity. TheM ceq.... cite al authority Nc:tloa. Z72(1)(1) of the Act
wlW:b. set, forth the CODdldoOl \Ul4Ier wblch the BOC.' J.oaa cIiItaDe...... may
t'..,ket mel MIl" local aeba... MrVlcee. However, .... cOCIlpU_ haw
milillterpl'eted thiI MCtioa.ofthe Act. SecdoD 212(1)(1)doet DOt permit" 272.._
Glme BOCa to joiDtlypro~ local wI..eUItaDce lervic:u......, it .......oaly
the ability to jolDtlv market the.. 1eI'Vlcee. T1Ua II teadUV appuea.t WheD OIle read•
•ection ~12(a)(1) iD. coDjwactlon with 112(1)(2). Sec:tioD 27Z(a)(2) ltate. the fDDowiDa:

A BeD opendq compuav ma, DOt markel or ..n iDterUTA 1eI'\'lce.
plOYlcIttcl by ... af8IIate reqvJncilty t1W MCdoD. wkblD all., of ita iJl-reIkm
Sta_ UAdlIUch. com.paav II autkoftsed to pIOYide in.LATA lemee. ia.
IUch State Wlcler eecdon 271(d).

If "market and ..n,t! in tbiI aeciioll "aat that the operadq CGmfUlV cou1cl
. actull, provide the 10DI cbataace lemcn of itt aft11JatI, die ItrUctW'al lepantlcm

proviIioDI ofthe Act nqui.riDI a NpUate loac....ce afSHate for a miNm"lli three yeu
periocl w01llcl he ..aaUll"... ThUi. "market and tell" mUlt meaD that the operadDa
tornpaav haa the aWUty to Jomtlv JIWket ita afSJiate'.!oDtI climece .....with itl1oea1
eacha... IOI'Vicn ntbn~ the abl11ty w joiDtly provide the.- aervlc... Given the
penI1el coaatruet:lon of 272<1)(1) and 27J(s)(Z), the a8Uiate'. a1rilky to "market ad ••n"_local exchaDae lerYic.. 01the operatiaa companv MIeI'ted fn 21%(1)(1) muet UkewIH
... Iimitec:I to JoiDtlv markedq 104:a1 exchaaa. and Ioq diltaAce ..me.. U oppoMd to
JoiDtly provlcliac th... tervlC* iaeIf.
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Indeed, thiJ conclUlion i. full, .uppOl'ted Dv the Senate and Joint Conference
Report. The Senate Conference Report ltatel'

SectlOIl 101 requiret that to the ezteDt • feIioDal Bell operadn. compmv
eIlP." ill certain buliAetlet, it mult do 10 throush an mdtv that i•
..,....te from my eadtiet that provide telephone excbanle .rvicll•

...the ac:d.vtdet requirccl to he carried out throuP a tepeace luhtidluy
wuler tI:da HCtion GUlf be conchae" tIuouP • aiqIe aatlty that 11 !!p!I!te
uuI diltiflct: from the elltity proyidiga telephone acb!W ..mee.

The aetivitie. that malt be IIlparatecilrotu the eDtltv provid.lAl telephoate
exchaDIe Hn'ice iDclucie telecommUDic:atlol1l eqwpment maDuDc:turiq
.zul mterLATA t.lecommW1ic.tiou....

199~ Seaate Report at 22.231

While the S....tatad WW41'dvocally that the 10q cHatance operatlou of the
BOC.muetbe .tructw.Jly nparate from "aDf eaddet"~1acalacll-ap IeI'ViceI,
it waf clearly aware of "ODe ItOp moppins" opportuDid.e. open to .. BOC. azul thek
afSliat.. and ,ave t1Mm the lIIMe Ilmited .c:ompedttve tool of JolIlt madutdJaa. Ia. the
,.,...,hI Immediately followiaa dlote cited allow, wWc1I1IIIIDRte tepandoD between
tlse BOCe local aad loaa cliataa.c. OJ*adou, the Coo.ference B.eport ltatel,

The Committee believet that the ablUty to bWldle telecommunicadou,
iDfonudoD,.ad cable 1ftY1c.. into .... packaae to CNa. "OAe.top
.hoppiaa" will be a .ipMeant comped1ive marbtiDc tool. AI. reault and
to provWe parity UDODI compedns IacIUItr1 tecton, the Committee bat
iIlduded rettriet:loai OD joillt marketiDc certaiIl MrVice. I:totb in ,ec:doa.
252(4) .wI ill DeW IeCt:loDt Z55(1t)(3). Ua.dct t\lblecdoa. Z5Z(.) of tbi.t
aecdoD the BellOl*StiDICOIIIPUIV udtv thatproWlel_lepboDe _ch...
..mce mal' notJoindy..ket tile ter'fiat l'eqund to be~ throqh
• tepUate IUbeWiary with telepluntA ".IIP terYice in all uea UDdl that
company u authorisid to provWe IAterLATA..mee UII.ci. a8W teedoft
255. 1a adc1ltloD, • ..,ante IUhlWluy requirecl under t1UI teedon may ftOt
JoiAtl., market itt ..me.. with the te1ephoD. UCUD18 t.m.ce. pl'O'riclecl

1. The]omtCom..c.~a.-..,. tbia fOICIoa of til. Seute v"a oltbe
Act wirl2 widlout modHtcadoll. See JohU IttpOl't at 15%.
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by itl af81tated Ben operatiAI company UDl... each -titv aIlowt other
wufSlieteel eDtidn that offer the lame or .imJ1u IC'Yice. to thote that ant
offered 'h., the eepuate .uh.idiary to alto market it, telephone exchaqe
eerviceI. Id.

In permJtdaa the Boc. aDd th.It 1011I cUltaDce aISUa.. to jo&ltly market local.Dd
10111 liiltallCe ..meel 'hut not to Joilltly provide tIlelC terYices, CoapeN .truck the
appt'Opriate balance lterweeD die __ to cvb poteudal ahUNt of market power "" the
Boe. aDd the Deed to live the BOC. the .hiIi." to provide "ODe ltop .boppial."
COD"" pve tIut BOC. the abilky to provide "ODe Itop thoppiq" tbroup joillt
mukedq U'fUIPIUDtI. At the AIDe time, CODpet. requind duroup ltNctu1'al

leparation that the HOC. remain the proviclert of loc:aI excbaqe eemce. 10 that their
loal cliltaa.ce afIIiat.. could DOt crea:MI I1cim the operatiq compaDiet' reveAuei. In
addition, becaUIe the BOC. remain the pI'Oviden of local excbanp 1erVk:eI, th..
IeI"'ricet remain lubjee:t to the price aDd coR replaU01l D.ecellarT to cI-. CI'OII eubeW,.
and ocher aatkompedtlft behavior duriDl the tnuidoD to • competitive 1IW'ket. ThUl,
the fCC .houkI implement the Act .. it wu iDteDcIed by prohibidral the IODI cHttaacc
af8Ilatlll ofthe BOCt from provWiDs local achaqe aeMc:a otb.. than tluoup • jolm:
mark'" Uftnpm.ent with the Boe itlelf.

Alan J. Gqd;a
Vice Pret DC

1lep1atot'Y & Lep1 Mfain

JeifNy SJub.eimel'
Directol' 1lep1atory Affaln

GleDa Sem.ow
Director
Stat. Rep1atory it Lep! AffaIn

CCt CommlNiOllel' Choq
CmnniMioDer Quello
Comm:I..101lCl' N...
Mr. A. Rkbud M.apr
Me. La\1Nll J. Belvin
'Mao. D..Ooaal.s
loh. J.... L CUMrly
Ma. Cuol Mattey
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